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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

THORNTON, Judge: Respondent determi ned a $119, 731 Feder al
estate tax deficiency with respect to the estate of Lews A
Bailey (the estate). After concessions, the issues for decision
are: (1) The date-of-death value of decedent’s 25-percent
interest in C& Bailey, Inc. (C& Bailey); (2) the date-of-death

val ue of a 25-percent interest in C& Bailey that was held in a
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qualified term nable interest property (QIlP) trust established
by decedent’s predeceased first wife and that is includable in
decedent’ s gross estate pursuant to section 2044; (3) the anount,
if any, of net taxable gifts arising with respect to the 1995
assignnment to decedent’s children of a prom ssory note; (4) the
anount, if any, of decedent’s unreported taxable gifts in 1993
and 1989; and (5) the anount deducti bl e under section 2053(a)(2)
as adm ni stration expenses of the estate.!?
FI NDI NGS OF FACT

The parties have stipulated sone facts, which we
i ncorporate, along with the associated exhibits, into our
fi ndi ngs.
Decedent

Lewws A Bailey (decedent) died on Decenber 18, 1995. His
domcile at death was in Garland County, Arkansas. Wen the
petition was filed, the executrix resided in Hot Springs,
Ar kansas.
C&L Bail ey

In 1985, decedent and his wife, Ethel C Bailey (Ethel),

i ncorporated C&L Bail ey, an Arkansas nonpublicly traded

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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corporation. Initially, they each owned one half of the 300
out st andi ng shares of C&L Bail ey st ock.

In 1989, Ethel died. Her 150 shares of C&L Bail ey stock
passed to the Ethel C Bailey Trust (the trust). Pursuant to
section 2056(b)(7), her estate elected to treat 50 of these
shares as QI P property, giving decedent the right for life to
all inconme fromthe 50 shares. Under the trust, each of
decedent’s and Ethel’s six children received a one-sixth residual
interest in the 50 shares of QIIP election property and also in
the other 100 shares of C&L Bailey stock held in the trust.

Bet ween 1985 and 1993, decedent gave sonme of his C&L Bail ey
stock to relatives. The gifts included two shares each to his
son Roger Bailey (Roger), his daughter Frances Jeanette Foster
(Frances), and his daughter-in-law Lillian Bailey (Lillian).

Bet ween 1989 and 1993, C&L Bail ey redeened 100 shares of its
stock at $5,000 per share. These redenptions included all the
stock that decedent had given to relatives and all but 50 of
decedent’ s shares of C&L Bailey stock. Consequently, at
decedent’ s death, there were outstanding 200 shares of C&L Bail ey
stock, 50 shares (25 percent) of which decedent owned outri ght
and 150 shares (75 percent) of which were held in the trust.

At decedent’s death, C&L Bailey' s principal assets were two
motels that it owned and operated (the notels): (1) An Econo

Lodge Motel in Hot Springs, Arkansas (the Arkansas notel); and
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(2) a Quality Inn in R dgecrest, California (the California
motel ). Decedent’s grown children managed the notels.

The California notel was | ocated on two parcels of |and.

One of these parcels (parcel 1) was owned by C& Bailey. The

ot her parcel (parcel 2) was titled to decedent and Ethel jointly
as to an undivided one-half interest and to C& Bailey as to the
remai nder. After Ethel’s death, decedent owned an undi vi ded one-
hal f interest in parcel 2.

After providing for certain specific bequests that are not
rel evant here, decedent’s will directed that the residue of his
estate, including all real and personal property, would go in
equal shares to three of his and Ethel’s six children; nanely,
Frances, Roger, and Harold Lewi s Bailey (Harold).

Assi gnment of Prom ssory Note

On February 19, 1993, decedent created the Lewis A Bailey
Fam |y Trust, a revocable grantor trust (the grantor trust).
Decedent was the trustee. The corpus of the grantor trust was
conposed of certain of decedent’s separate property, including
real property located at Lake Catherine, Route 6, Box 870, Hot
Springs, Arkansas (the Lake Catherine property). Pursuant to the
terms of the grantor trust agreenent, the grantor trust was to
term nate upon decedent’s death, with all the trust assets to be

distributed equally to decedent’s six children.
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Attached to and nmade part of the grantor trust agreenent
was an antenuptial agreenent that decedent and his second wfe-
to-be, Melba J. Bushnell (Ml ba), had executed in 1991 (the
antenuptial agreenent). The antenuptial agreenent stated that
decedent and Mel ba woul d each retain separate control of property
they had acquired before their marriage, “the same as if the
marriage relationship did not exist”. The antenuptial agreenent
identified as decedent’s separate property virtually the sanme
property (including the Lake Catherine property) that |ater
becanme the corpus of the grantor trust. |In the antenuptial
agreenent, decedent and Mel ba agreed:

should either party desire to * * * sell, or otherw se
convey * * * his or her separate property now owned and
acquired before the marriage of the parties, * * * the
ot her hereby covenants to join in any conveyance or
ot her instrunment as may be necessary to nake the
transfer * * * effectual and satisfactory to any third
party; provided, however, that by joining in such
conveyance * * * the party so joining pursuant to this
Agreenent does not acquire any interest in the profits
or other benefits fromthe transaction * * *,
On Decenber 14, 1994, decedent executed a revocation of the
grantor trust; on February 1, 1995, the revocation was filed.
Prior to the revocation of the trust, on January 31, 1994,
Neil and Allison Maness (the Manesses) executed a $148, 700
prom ssory note (the prom ssory note) in favor of the grantor
trust. Exactly a year later, on January 31, 1995, decedent and

Mel ba executed a warranty deed conveying the Lake Catherine

property to the Manesses. The warranty deed recited that this
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real property was previously held in the grantor trust, “which
Trust was revoked by Grantor before this conveyance.” Al so on
January 31, 1995, decedent and Mel ba executed an assi gnnent of
the prom ssory note to three of decedent’s children (Harold,
Roger, and Frances).

Decedent’s Estate Tax Return

C&L Bail ey Stock

On Form 706, United States Estate (and Generati on- Ski ppi ng
Transfer) Tax Return, Schedul e B--Stocks and Bonds, the val ue of
decedent’ s 50 shares of C&L Bailey stock was reported as
$370,708. Sinmilarly, on Schedule F— Qher M scel |l aneous Property
Not Reportabl e Under Any O her Schedul e, the value of the 50
shares included in decedent’s gross estate as QIl P property was
reported as $370, 708. Supporting schedul es attached to the Form
706 indicate that $370, 708 represents 25 percent of an indicated
$2, 965,662 total “liquidation value” of the two notels, after
appl ying a 50-percent discount, described on the schedules as a
“Key Man, Mnority Omership, Lack of Market D scount”.

The $2, 965,662 total “liquidation value” of the two notels
(as indicated on the schedules to decedent’s Form 706)
represented the estimated value of C&L Bailey' s assets (primarily
the California notel and the Arkansas notel) net of corporate
l[itabilities. For this purpose, the estimted value of the notels

was based on two appraisal reports: (1) A May 1996 report (the
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original Biles report), prepared by Ral ph W Biles, an Arkansas
State certified general appraiser, appraising the fair market
val ue of the Arkansas notel to be $2,380,000; and (2) a March
1996 report (the Ohrnmund report), prepared by Ronald D. Chrnund,
a California certified general appraiser, appraising the fair
mar ket value of the California notel to be $1, 388, 000.

Wen the estate tax return was filed, the executor of
decedent’ s estate was unaware of decedent’s individual one-half
ownership interest in parcel 2. Consequently, this asset was not
separately reported on the estate tax return. Simlarly,
decedent’ s one-half ownership interest in parcel 2 was not taken
into consideration in the Ohrnund report’s val uation of the
California notel or otherwi se reflected in the valuation of
decedent’ s C&L Bailey shares as reported on Form 706.

The Prom ssory Note

On decedent’s estate tax return, the $148, 700 prom ssory
note was |listed on Schedul e E—-Jointly Owmed Property, as
decedent’s and Melba s joint property; consequently, a one-half
interest in the prom ssory note ($74,350) was reported as being
i ncluded in decedent’s gross estate.

Noti ce of Deficiency

On or about June 13, 1997, respondent conmenced the
exam nation of decedent’s estate tax return. On July 2, 1999,

respondent issued the notice of deficiency.



C&L Bail ey Stock

In the notice of deficiency, respondent determ ned that the
dat e- of -deat h val ue of decedent’s 50 shares of C&L Bail ey stock
was $451, 263, rather than $370, 708, as shown on decedent’s estate
tax return. Simlarly, respondent determ ned that the date-of-
deat h value of the 50 shares of C&L Bailey stock includable in
decedent’ s estate as QTlI P property under section 2044 was
$451, 263.

In determ ning these val ues, respondent relied upon an
Cct ober 1996 valuation report (the original Smith report) that
had been prepared for the trust by Dennis C. Smth (Smth), a
certified public accountant and certified valuation analyst in
Hot Springs, Arkansas. The original Smth report concluded that
the total, undiscounted fair narket value of C&L Bailey as of the
date of decedent’s death was $3,610, 200, or $18, 051 per share.
Appl ying a 25-percent marketability discount to this indicated
val ue, the original Smth report concluded that the date-of-death
val ue of decedent’s 50 shares of C&L Bail ey stock was $13, 358 per
share.

In the notice of deficiency, respondent adopted Smth’s
concl usions, but increased Smth' s 25-percent discount rate by an
addi tional 25 percent, to match the 50-percent conbined di scount
reflected on the estate tax return. Applying this 50-percent

di scount to the values indicated by the original Smth report,
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respondent determ ned that the value of decedent’s 50 shares of
C&L Bail ey stock was $9, 025 per share, yielding the $451, 263
total value determned in the notice of deficiency. Respondent
used the identical approach in valuing at $451, 263 the 50 shares
of C&L Bail ey stock includable in the gross estate under section
2044.

The Prom ssory Note

In the notice of deficiency, respondent determ ned that
decedent’ s estate tax return inproperly treated the prom ssory
note as decedent’s and Melba's jointly owned property and
inproperly reported a half interest in the note as includable in
the gross estate; accordingly, respondent reduced the gross
estate by $74,350. Respondent further determi ned that upon
assi gnnment of the prom ssory note to three of his children in
1995, decedent had nade three taxable gifts totaling $118, 700
(after allowance for three $10,000 annual excl usions).

O her Taxable Gfts

In the notice of deficiency, respondent al so determ ned that
decedent had made unreported taxable gifts of $20,000 and $10, 000
in 1989 and 1993, respectively. The notice of deficiency
contains no other explanation of this determ nation or
description of the alleged unreported gifts or of the all eged

donees.



Sale of the California Mtel

After decedent’s death, an attenpt was nade to sell the
California notel. In 1999, a buyer was found for the property.
Before the sale could be consummated, a prelimnary report from
the title conpany disclosed decedent’s one-half interest in
parcel 2. A California probate proceeding was instituted. 1In a
January 21, 2000, order determ ning succession to real property,
t he Superior Court of Kern County, California, found and ordered
that Frances, Roger, and Harold each had a one-third interest in
what had been decedent’s one-half interest in parcel 2.

To clear up the title and facilitate sale of the California
nmotel , Frances executed a grant deed, conveying her interest in
parcel 2 to C& Bailey. Simlarly, Roger and Harold each
executed quitclaimdeeds, conveying their interests in parcel 2
to C&L Bailey. The grant deed and quitclai mdeeds each stated

identically that the “Docunmentary transfer tax is $ NONE-TO CLEAR

UP TITLE".

On March 15, 2000, the grant deed and two quitclai mdeeds
were filed in Kern County, California. On the sane date, there
was filed in Kern County, California, a corporation grant deed,
execut ed February 11, 2000, whereby C&L Bail ey conveyed parcel 2

to the purchaser of the California notel, Gewal Hotels, Inc.
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CPI NI ON

A. Valuation of Decedent’s 50 Shares of C&L Bail ey Stock

The value of a decedent’s gross estate includes “the val ue
at the time of his death of all property, real or personal”
Sec. 2031(a). The relevant value is “the price at which the
property woul d change hands between a willing buyer and a willing
seller, neither being under any conpulsion to buy or to sell and
bot h havi ng reasonabl e know edge of relevant facts.” Sec.

20. 2031-1(b), Estate Tax Regs; see United States v. Cartwight,

411 U. S. 546, 551 (1973). See generally Rev. Rul. 59-60, 1959-1
C.B. 237. The fair market value of property reflects its highest

and best use on the val uati on date. Mtchell v. United States,

267 U.S. 341, 344-345 (1925); Frazee v. Comm ssioner, 98 T.C

554, 563 (1992); Symi ngton v. Comm ssioner, 87 T.C 892, 896

(1986) .

The parties disagree about the date-of-death val ue of
decedent’ s 50 shares of C&L Bailey stock. They also disagree
about the value of the 50 shares of QIlIP property includable in
decedent’ s gross estate under section 2044. It is undisputed
that the 50-share bl ocks are val ued i ndependently of each ot her

rat her than aggregated. See Estate of Mellinger v. Conmm Ssioner,

112 T.C. 26 (1999). The parties have, as a threshold matter,
f ocused on the value of the 50 shares that decedent owned

outright, agreeing that the value of this 50-share bl ock w I
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govern the value of the other 50-share block. W proceed
i kewi se in our analysis.
Val uation of stock for tax purposes is a nmatter of “pure
fact” and one to be decided by considering all circunstances
connected with the corporation; there is no one universally

applicable formula. Hammv. Conm ssioner, 325 F.2d 934, 938 (8th

Cr. 1963), affg. T.C. Meno. 1961-347; see Estate of Goodall v.

Comm ssioner, 391 F.2d 775, 786 (8th Cr. 1968), affg. in part

and revg. in part T.C Menp. 1965-154.

Respondent, who determned in the notice of deficiency that
t he val ue of decedent’s 50 shares of C&L Bail ey stock was
$451, 263, now contends that the value is $415,319. Petitioner,
who originally reported the value of the 50 shares as $370, 708,
contends on brief that the value is only $194, 565.

I n support of their positions, each party relies on expert
testinmony. W evaluate expert opinions in light of all the
evidence in the record and may accept or reject expert testinony,
in whole or in part, according to our own judgnent. See

Hel vering v. Natl. Gocery Co., 304 U S 282, 295 (1938); Estate

of Ford v. Conmi ssioner, 53 F.3d 924, 927 (8th Cir. 1995), affg.

T.C. Meno. 1993-580; Pal ner v. Commi ssioner, 523 F.2d 1308, 1310

(8th Gr. 1975), affg. 62 T.C. 684 (1974); Shepherd v.

Comm ssioner, 115 T.C. 376 (2000), affd. 283 F.3d 1258 (11th Cir.

2002) .



Respondent’s Expert

Respondent’ s expert, Smth, valued decedent’s C&L Bail ey
stock on the basis of the adjusted book val ue of the
corporation’s net assets.? In doing so, he adopted w thout
change the apprai sed values of the California notel and the
Arkansas notel as reflected in the Chrnund report and the
original Biles report, respectively. Like the Oirnmund report,
Smth's report makes no adjustnent in the California notel val ue
for decedent’s individual one-half ownership interest in parcel
2. In determning a $415, 319 value for decedent’s 50 shares of
C&L Bailey stock, Smth allowed a 20-percent mnority-interest
di scount and a 27.44-percent discount for lack of marketability.

Petitioner’'s Experts

Petitioner offered two expert witnesses: (1) Richard L
Schwartz (Schwartz), who is a certified public accountant and
certified business appraiser; and (2) Biles, who, as previously
di scussed, is the Arkansas apprai ser who prepared the original
Bil es report valuing the Arkansas notel.

Like Smth, Schwartz val ued decedent’s C&L Bail ey stock by
reference to the adjusted book value of the corporation’s net

assets. Like Smth, Schwartz adopted the appraised value of the

2 As previously discussed, Dennis C. Smith (Smth) also
prepared the October 1996 val uation report from which respondent
derived the C&L Bailey stock values reflected in the notice of
defi ci ency.
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Arkansas notel as reflected in the original Biles report. Like
Smth, in valuing the California notel, Schwartz used the GChrnund
report’s appraised value as a starting point; unlike Smth,
Schwartz adjusted this val ue dowmward by $193, 000 to refl ect
decedent’ s individual ownership interest in parcel 2. Schwartz
concl uded that the value of decedent’s 50 shares of C&L Bail ey
stock was $307,100. Like Smth, Schwartz allowed a 20-percent
mnority-interest discount. Unlike Smth, Schwartz allowed a 40-
percent (instead of a 27.44-percent) marketability discount.

Petitioner’s other expert, Biles, did not undertake to val ue
decedent’ s 50 shares of C&L Bailey stock but instead perforned a
“desk review of the Ohrnund report’s appraisal of the California
nmotel. In his report (the Biles report), Biles concluded that
t he val ue of decedent’s individual ownership interest in parcel 2
was $64,100. Biles also concluded that the val ue of the
California notel was only $819, 180.

On brief, to derive the $194, 565 asserted val ue for
decedent’ s 50 shares of C&L Bailey stock, petitioner generally
follows Schwartz’s val uati on net hodol ogy and concl usi ons but
substitutes Biles’ valuation of the California notel into
Schwartz’ s anal ysi s.

As reflected in the preceding discussion, Smth and Schwart z
agree about a nunber of fundanmental issues in valuing the C&L

Bai |l ey stock. They agree that decedent’s 50 shares of C&L Bail ey
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stock should be val ued on the basis of the adjusted book val ue of
the corporation’s net assets. |In determning the adjusted val ue
of the nmotels (which nmake up alnost all the assets of C&L
Bai |l ey), they have both used, as a starting point, the GChrnmund
apprai sal report’s valuation of the California notel and have
both adopted the original Biles report’s appraisal value of the
Arkansas notel. They agree that a 20-percent mnority interest
di scount is appropriate and that sone additional marketability
di scount is appropriate.

After concessions by respondent,® the parties and their
experts disagree primarily about these three issues: (1) The
value of the California notel at decedent’s death, and in
particular, the effect of decedent’s individual one-half
ownership interest in parcel 2 on the value of his 50 shares of
C&L Bail ey stock; (2) whether a $145,000 shareholder liability
reflected on C&L Bail ey’ s yearend 1995 corporate books
represented a valid debt that should be included as a negative
itemin determning C& Bailey' s net assets; and (3) the total
di scount that should be allowed in valuing decedent’s 50 shares

of C&L Bailey stock. W address each of these issues in turn.

3 Respondent concedes that C&L Bailey's assets should
excl ude certain assets reported on the corporation’ s yearend 1995
bal ance sheets; nanely, a $16,316 corporate | oan to stockhol ders
and a $19, 000 franchi se fee asset.
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Val uation of The California Mtel

The Ohrnmund Report

In valuing the California notel, all the experts start with
the Ohrnmund report. Accordingly, we start there too. The
Ohrmund report concl uded that the Decenmber 18, 1995, val ue of the
California notel was $1,388,000. The GChrrmund report states that
t he appraisal of the property “has been made with the
under standing that the present ownership of the subject property
includes all rights that may be |lawfully owned, and therefore,
titlein ‘fee sinple’.” Consequently, in valuing the California
motel, the Chrrmund report did not consider any effect of
decedent’ s one-half ownership interest in parcel 2.

The Ohrmund report enpl oyed three nethods of estimating the
mar ket value of the California notel: the cost approach, the
sal es conpari son approach, and the inconme approach, which yiel ded
val ue indications of $1,100, 000, $1, 374,000, and $1, 400, 000,
respectively.* The Chrnund report correlated these three val ues
to reach its final estimate of $1, 388, 000.

Respondent’s Expert

Smth adopted the OChrnund report’s $1, 388,000 val ue for the

California notel.

4 To reach the $1, 374,000 val ue indicated by the incone
approach, the Chrrmund report applied a capitalization rate of
13.5 percent to estinmated annual net inconme of $192, 536.
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Petitioner’'s Experts

Schwartz also utilized the Chrnmund report’s $1, 388, 000
val uation of the California notel; in a footnote, however,
Schwartz indicated, w thout elaboration, that he had adjusted the
val ue of C&L Bailey's assets downward by $193,000 to reflect “the
land originally owmed by C& Bailey, Inc., but discovered to be
owned by” decedent.

In his “desk review of the Chrnund report, Biles accepted
the Ohrnmund report’s conclusion that the conbined val ue of
parcels 1 and 2 was $250, 000 and sought to allocate this val ue
between the two parcels. Using the comercial |and sales
conpar abl es contained in the Oiwrnund report, Biles concluded that
the val ue of parcel 1, as a stand-al one asset, was $185, 895.

Bil es then concluded that the $64, 105 “residual val ue”
represented the value of parcel 2, which he concluded shoul d be
treated as decedent’s separate property.

In his “desk review', Biles faulted the Chrnmund report for
failing to give appropriate weight to a nunber of econom c
factors cited therein, including a dowmturn in the Ri dgecrest,
California, notel market. The Biles report also faulted the
Chrnmund report for failing to consider a “* QU CK SALE VALUE

whi ch, based on the review appraiser’s [i.e., Biles’] know edge

of the NEED TO SETTLE THE ESTATE, should have been a MAJOR FACTOR

in the FI NAL ESTI MATED VALUE". (ldiosyncratic typography in
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original.) The Biles report noted that the California notel

coul d have been classified as a property with a “di screpancy” in
the title. The Biles report concluded that if all these factors
were properly considered, the California notel should be val ued

based on “‘Rates and Terns' of A ‘D STRESS SALE' , with added

consideration being given to the ‘clouded title' of the |and”.

(Idiosyncratic typography in original.) The Biles report stated,
with little elaboration, that on the basis of all this
information and di scussions with I enders in the | ocal market, the
proper capitalization rate to use in applying the incone

val uati on met hod was 15.5474 percent, rather than the 9. 846
percent indicated by the Chrnmund report. Biles al so concl uded
that the Chrnmund report had overstated net income fromthe
California notel by underestimating the ratio of expenses to
gross incone as 60 percent; with little elaboration, Biles

concl uded that a 75-percent expense ratio was nore appropri ate.
After making this adjustnent, Biles concluded that the annual net
incone fromthe California nmotel was only $127,361, rather than
the $192,536 indicated by the Chrmund report. Factoring in his
upwardly adjusted capitalization rate and his dowwardly adj usted
net inconme figure, Biles concluded that the “di scounted val ue” of
the California notel was only $819, 200, rather than $1, 388, 000,

as indicated by the Oirnund report.
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Qur Valuation of the California Mtel

At his death, decedent owned both a one-half undivided
interest in parcel 2 and 50 shares of C&L Bailey stock. C&L
Bailey, in turn, owned the other half of parcel 2, as well as the
nmotel that sat upon it. The estate, being initially unaware of
decedent’ s individual ownership interest in parcel 2,

i nadvertently omtted this asset from decedent’s gross estate on
the estate tax return. Petitioner now contends that this

i nadvertent om ssion should be cured by increasing decedent’s
gross estate by $64, 100, on the basis of Biles' determnation of
t he date-of -death value of decedent’s ownership interest in
parcel 2. At the sane tine, petitioner contends, the val ue of
the 50 shares of C&L Bail ey stock included in decedent’s gross
estate should be reduced from $370, 708 (as reported on the estate
tax return) to $194,565, to reflect the “title probleni that
petitioner contends reduced the value of the California notel
from $1, 388,000 (as indicated by the Chrmund report, on which the
rel evant val ues reported on the estate tax return were

predi cated) to $819, 000 (as determ ned by Biles).

We are unpersuaded by petitioner’s contentions. 1In the
first instance, Biles  conclusion that decedent’s ownership
interest in parcel 2 should be valued at $64, 100 appears based on
an erroneous assunption that decedent owned all of parcel 2. 1In

fact, decedent owned only a one-half undivided interest in parcel
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2—-an ownership interest that cannot reliably be assunmed to have
a val ue equal to one-half the value of the whole.

More fundanmental ly, we are unpersuaded by Biles’ concl usion
that the California notel should be valued at $819,000.° As
previously discussed, the primary focus of Biles’ “desk review
was the Ohrmund report’s application of the incone nethod and, in
particular, its indicated capitalization rate and net incone
figures. The reasons Biles gives in support of his adjustnents
to the Ohrnund report are highly conclusory and | acking in
anal yti cal support. For instance, Biles’ downward adjustnent of
the California notel’s value on account of the alleged need of
decedent’ s estate to nake a “distress sale” to settle the estate
(an otherw se unsubstantiated factual prem se) is inconsistent
with the concept of fair market value as determ ned by reference
to a hypothetical wlling buyer and willing seller. “The fair
mar ket value is the price at which the property woul d change
hands between a willing buyer and a willing seller, neither being
under any conpulsion to buy or to sell * * *.  The fair market
value * * * is not to be determ ned by a forced sale price.”

Sec. 20.2031-1(b), Estate Tax Regs.

> Al though petitioner seens to suggest that Biles’ downward
adj ustnent of the $1, 388,000 Chrnund report valuation resulted
fromBiles' consideration of decedent’s individual ownership
interest in parcel 2, Biles’ report clearly indicates that this
was just one of several factors that entered into his anal ysis.
Al though Biles nentions the parcel 2 title problem he does not
separately identify its effects upon his final concl usions.
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We are unconvinced that Biles, an Arkansas apprai ser who
performed only a “desk review of the Chrrmund report and who
testified that he had never even spoken with GChrnmund about it,
was in a better position that Oiwrnund, a California appraiser, to
make the key econom c assunptions required for applying the
i ncone approach in valuing the California notel. |ndeed, |eaving
aside faulty assunptions regarding the ownership of parcel 2 (a
matter in which the OChrnmund report and the Biles report are both
guilty, though differently), we generally found the Chrnund
report to be better explained, better supported, and nore
convincing than Biles’ “desk review of it. Both petitioner’s
ot her expert, Schwartz, and respondent’s expert, Smth, utilized
Ohrnmund’ s report w thout expressing any reservations as to its
met hodol ogy.

In sum we are unpersuaded by Biles’ conclusion that the
val ue of the California notel was only $819,000.°% Although it
may be true, as petitioner contends, that the divided ownership
of parcel 2 inpaired the value of the California notel to sone
degree, Biles’ report—which does not purport to separately

identify the effects of the “clouded title” on the California

6 Even if we were to assunme, for sake of argunent, that the
Bil es report appropriately adjusted the Ohrnund report’s
application of the incone nethod of valuation, the Biles report
nevertheless fails to address the two ot her val uati on net hods
(the sal es conparison nethod and cost nethod) that the GChrnund
report also applied and correlated in reaching its final
val uati on esti nate.
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not el val uation--provides no neani ngful assistance in nmeasuring
any such inpairnment of value. Nor does the record otherw se
provide a reliable basis for estimating any such inpairnent of
val ue.’

Moreover, if we were to assunme, for sake of argunent, that
the gross estate, as determ ned by respondent (and as reported on
decedent’ s estate tax return), should be adjusted downward to
reflect some inpairnment to the value of decedent’s C&L Bail ey
stock resulting fromthe divided ownership of parcel 2, it would
follow (as petitioner concedes) that decedent’s gross estate
shoul d be correspondingly increased to refl ect decedent’s
i nadvertently omtted individual ownership interest in parcel 2.
Petitioner has not shown that the net result of these correlative
adj ustnents would be to the estate’s advantage. To state the
probl em nore precisely, petitioner has not shown that ignoring
any such title-related inpairnent to the value of the California
nmotel resulted in an overstatenent of decedent’s gross estate
greater than the understatenent of the gross estate that resulted

fromthe om ssion of decedent’s individual ownership interest in

" As previously discussed, Schwartz deviated fromthe
Ohrmund report in making a $193, 000 downwar d adj ustment to
reflect the divided ownership of parcel 2. Schwartz, however,
of fered no expl anation or support for this dowward adj ustnent.
Consequently, his report is of little assistance in neasuring the
effect of the “clouded title” of parcel 2 on the value of the
California notel. Petitioner has not argued that we should rely
on Schwartz’'s conclusion in this regard.



- 23 -
parcel 2.8 In these unusual circunstances, where decedent
hi msel f was the only potential adverse claimant wth respect to
the parcel 2 title defect that petitioner contends decreased the
val ue of decedent’s 50 shares of C&L Bailey stock, and on this
record, we have no reasonable basis for estimating the anount of
any resulting net decrease in the value of decedent’s gross

estate.?

8 Because decedent’s gross estate included only a total 50-
percent interest in C& Bailey (the sum of the 25-percent
interest that decedent owned outright and the 25-percent interest
i ncl udabl e under sec. 2044 as QIlIP property), his estate would
realize only a proportional benefit fromany decrease in the
value of the California notel, further limted by any applicable
val uation discount utilized in determning the value of his C&L
Bail ey shares. On the other hand, the gross estate should
reflect the full value of decedent’s individual ownership
interest in parcel 2. For exanple, assum ng that a 50-percent
conbi ned val uati on di scount is applicable (to foreshadow our
eventual holding in this regard), a hypothetical $100,000 title-
rel ated decrease in the value of the California notel would
result in only a $25,000 decrease (($100,000 x (1-.5)) x .5) in
the gross estate. |If the value of decedent’s ownership interest
in parcel 2 were determned to be at |east $25,000 and incl uded
in decedent’s gross estate, the estate would realize no net
benefit fromthese adjustnents. Stated another way, any title-
related inpairnent to the California notel value would have to
exceed the value of decedent’s individual ownership interest in
parcel 2 by at |east a factor of 4 before disregarding these
unequal and opposite valuation effects (as in respondent’s
determ nation) would result in any net detrinment to the estate.
The record contains no basis for reliably quantifying such
asymmetrical valuation effects.

°In reaching this result, it is unnecessary for us to
consider, and we do not attenpt to resolve, conceptual issues as
to whet her decedent’s potentially self-opposing interests in
parcel 2 (as the individual owner of a one-half interest therein,
on the one hand, and as a 25-percent stockhol der of C&L Bail ey,
on the other hand) should be considered separately so as to
(continued. . .)
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Accordingly, we hold that for purposes of valuing decedent’s
50 shares of C&L Bail ey stock, the value of the California notel
is appropriately estimted at $1,388,000. Taking into
consideration that respondent has not determ ned that the estate
erred by excluding decedent’s one-half ownership interest in
parcel 2 fromthe gross estate as reported on the estate tax
return, and seeking to avoid possible double counting, we hold
further that decedent’s gross estate includes no separate val ue
attributable to decedent’s individual ownership interest in
parcel 2.

The $145, 000 Shareholder Liability

C&L Bail ey’ s Decenber 31, 1995, bal ance sheet reported a

$145,000 liability for “Loans from shareholders”. |n determ ning

°C...continued)
reduce the value of his total assets or should be viewed in the
aggregate to reflect the economc reality that decedent woul d be
unlikely to act adversely to his own economc interests. In this
| atter regard, however, we observe that a hypothetical seller in
decedent’ s shoes, rather than sell the 50 shares of C&L Bail ey
stock at a bargai n-basenent price on account of the divided
ownership of parcel 2, m ght reasonably be expected to relinquish
t he individual ownership interest in parcel 2 to clear the title
and thereby preserve the stock’s value. The evidence strongly
suggests that this is precisely what decedent’s heirs did:
shortly after the title defect was discovered in the course of
C&L Bailey's attenpted sale of the California notel to a third
party, Frances, Roger, and Harol d each deeded over to C&L Bail ey,
apparently w thout consideration, their one-third interests in
decedent’ s one-half interest in parcel 2. Al though we do not
predi cate our holding on these postdeath events, we believe they
are usefully considered for the limted purpose of illumnating
expectations that a hypothetical wlling buyer and seller m ght
reasonably have entertained as of the date of decedent’s death.
See Estate of Glford v. Conm ssioner, 838 T.C. 38, 52-53 (1987);
Estate of Jephson v. Conmm ssioner, 81 T.C 999, 1002 (1983).
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C&L Bailey’'s net assets for purposes of appraising the val ue of
decedent’s C&L Bailey stock, Smith reclassified this $145, 000
liability itemas paid-in capital (thereby increasing C&L
Bail ey’ s indicated net assets). Respondent’s determ nation
reflects this adjustnment. Petitioner contends it is erroneous.

The only evidence that petitioner points to as
substantiating the alleged $145,000 liability is an entry on
decedent’ s Schedul e C-—-Mortgages, Notes, and Cash, of Form 706,
for “NOTE RECEI VABLE - C&L BAILEY, INC. ", in the anount of
$140, 000. Petitioner alleges that $140,000 was the bal ance of
the liability as of Decenber 31, 1995. On brief petitioner
states: “If the loan is not a valid obligation as argued by M.
Smth, then it would be proper to adjust the Gross Estate as
shown of [sic] Form 706 * * * to renove this asset[.] Renova
fromthe gross estate would provide a greater benefit to the
Petitioner but it would not be correct.”

Because the record does not reliably substantiate the
al l eged $145,000 liability, we sustain respondent’s determ nation
that it should be excluded fromthe calculation of C& Bailey’s
net assets. W also conclude that the $140, 000 note receivable
from C&L Bail ey should be excluded from decedent’s gross estate.
As petitioner observes, the net result is to petitioner’s

advant age.



Val uati on D scount

As reported on the estate tax return, the val ue of
decedent’ s 50 shares of C&L Bailey stock reflected a total 50-
percent discount. In the notice of deficiency, respondent
applied the sane 50-percent total discount in valuing the stock.
In this proceedi ng, however, the parties’ seem ng harnony on this
score has nodul ated to a discord of contending experts. Although
the parties and their experts agree that a 20-percent mnority
di scount is appropriate and that sone additional marketability
di scount is appropriate, they disagree about the anmount of the
mar ketabi ity discount. Petitioner contends it should be 40
percent (thus suggesting a conbi ned val uation di scount of 52
percent, after taking into account the agreed 20-percent mnority
di scount).1® Respondent, on the other hand, contends that the
mar ket abi ity di scount should be only 27.44 percent (thus

suggesting a conbi ned val uati on di scount of 41.95 percent).

0 On brief, without explanation or discussion, petitioner
treats the agreed-upon 20-percent mnority discount and the
asserted 40-percent marketability di scount as being additive,
resulting in a clained conbined di scount of 60 percent (20
percent + 40 percent), rather than nultiplicative, which would
result in a conbined di scount of 52 percent (20 percent +
(40 x (1-.20) percent). Although the result reached herein does
not depend upon the distinction, we note that as a general
proposition the application of a mnority discount and di scount
for marketability is nultiplicative rather than additive. See
Trugman, Under standi ng Busi ness Valuation: A Practical GQuide to
Valuing Small to Medium Si zed Busi nesses 286 (1998).



Petitioner’'s Expert

Petitioner’ s expert, Schwartz, based his reconmended 40-
percent marketability discount on various studies of restricted
stocks and on various studies anal yzing “the rel ati onshi p between
the prices of compani es whose shares were initially offered to
the public (I1PO and the prices at which their shares traded
privately within a short period i medi ately preceding the public
offering.” Schwartz concluded that these various studies
i ndi cated a “reasonabl e range” for a marketability di scount
bet ween 35 and 50 percent. |In valuing the C&L Bail ey stock,
Schwartz selected a marketability di scount of 40 percent as being
somewhat bel ow the m dpoint of this indicated range.

The restricted stock studies that Schwartz relied upon
anal yzed stocks that had a holding period of 2 years or |ess.
The record contains no evidence, however, to support an
assunption that an investor in C& Bailey would |ikely have such
a short-terminvestnent horizon. To the contrary, the evidence
in the record strongly suggests that since the inception of C&L
Bai |l ey, there has been no trading of its shares, suggesting that
t he hypothetical willing buyer who is representative of
prospective investors in C& Bailey mght well have a | onger
i nvestnment horizon than the investors of the restricted stocks
anal yzed in the studies. Mreover, the restricted stock studies

that Schwartz relies upon anal yzed, at l|least in part, the
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restricted stock of publicly traded corporations.! C&L Bailey
is not a publicly traded corporation. Consequently, we are
unper suaded that Schwartz appropriately relied on these
restricted stock studies in deriving his recommended 40- percent

mar ketabi ity di scount. See Furman v. Comm ssioner, T.C. Meno.

1998- 157; Mandel baum v. Commi ssioner, T.C. Meno. 1995-255, affd.

91 F.3d 124 (3d Cr. 1996).

Respondent’s Expert

Smth's recomended 27.44-percent marketability di scount
represents the sumof his recommended 21. 44-percent discount for
the tax on built-in gains of C&L Bailey s assets and a 6-percent
di scount for “stock sale costs”.

To derive his recommended di scount for tax on built-in
gains, Smth assunmed that the value of C&L Bailey' s assets would
be $4, 160,177, after an assuned 5-year hol ding period, during
whi ch he assuned the assets would grow at an annual rate of 2
percent. He assuned selling expenses of 7 percent and esti mated
that at the end of the assuned 5-year hol ding period the tax
basis of the assets would be $1, 721,279, yielding an esti mated
gain of $2,147,686, to which he applied an assuned conbi ned
Federal and State tax rate of 39.06 percent, to yield an

estimated tax on potential gain of $838,886. Smith concluded

1 1ronically, petitioner criticizes the report of
respondent’ s expert, Smth, for inappropriately relying on
studies of publicly traded conpanies in arriving at his
recommended 20-percent mnority discount.
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that this estimated potential gain had a present val ue of
$613, 552, after applying an assuned 8-percent discount rate.
Conmparing this estimted present value of tax with C& Bailey’s
adj usted net asset value as of the date of decedent’s death,
Smth concluded that the appropriate rate of discount for tax on
built-in gains was 21.44 percent.

Smth offered no explanation or support for any of the many
assunptions that he utilized in the just-described analysis. Nor
did he offer any explanation or support for his conclusion that
the discount related to stock sale costs should be 6 percent. An
expert report that is based on estimtes and assunpti ons not
supported by i ndependent evidence or verification is of little
probative value or assistance to the Court. See Rose V.

Commi ssioner, 88 T.C 386, 418 (1987), affd. 868 F.2d 851 (6th

Cir. 1989); Parker v. Conm ssioner, 86 T.C 547, 561 (1986); see

al so Klapneier v. Telecheck Intl., Inc., 482 F.2d 247, 252 (8th
Cir. 1973). *“The persuasi veness of an expert’s opinion depends
| argely upon the disclosed facts on which it is based.” Estate

of Davis v. Comm ssioner, 110 T.C. 530, 538 (1998).

Consequently, we find Smth's report unpersuasive in its

determ nation of appropriate discounts for tax on built-in gains
or stock sale costs. W deemrespondent to have conceded,
however, that a conbi ned di scount of at |east 27.44-percent is

appropriate with regard to these factors.
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In his report, Smth also identified a nunber of other
factors (apart fromtax on built-in gains and stock sale costs)
that he says are nornmally considered in calculating a
mar ketabi ity di scount. For various reasons, however, he
assigned no weight to any of these other factors. For instance,
he assigned no weight to nanagenent continuity, because he
believed that C&L Bailey was nerely a “hol di ng conpany”. For a
contrary viewpoint, we need |look no further than Smth’s own
report. 1In the section of his report captioned “Conpany
Background”, Smth stated that C&L Bail ey was founded for “the
primary purpose of owning and operating notel properties” and
t hat decedent’s grown children managed the notels. Simlarly, in
the “Financial Analysis” section of his report, Smth stated that
C&L Bailey “owns and operates two notels”. Fromhis report, we
infer that Smth believes that managenent continuity would
support an additional anount of marketability discount if C&L
Bai |l ey were considered to be an operating conpany. As just
noted, Smth' s own report (although internally inconsistent in
this regard), as well as the evidence in the record, fairly
supports a conclusion that C& Bailey was in fact an operating
conpany. Hence, Smth’s own report supports a concl usion that
his recomrended marketability discount is understated insofar as

it disregards continuity of managenent.
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Accordingly, we believe that, after taking into account the
parties’ agreed-upon 20-percent mnority discount and
respondent’ s deened concessions as to discounts for tax on built-
in gains and stock costs, the appropriate conbi ned val uation
di scount |ies sonewhere between the 52-percent conbi ned di scount
suggested by Schwartz’s recommendati ons and the 41. 95-percent
conbi ned di scount recommended by Smth. W conclude and hol d
that the appropriate conbi ned val uation discount rate is 50
percent. In doing so, we give due regard to the fact that this
is the sane conbi ned discount rate reflected on decedent’s estate

tax return, cf. Estate of Hall v. Conm ssioner, 92 T.C. 312, 337-

338 (1989) (stock values reported on an estate tax return were an
“adm ssion” that could not be overcone “w thout cogent proof that
the reported values were erroneous”), and to the fact that
respondent, in his notice of deficiency, accepted this 50-percent
conbi ned di scount rate and has not shown that a | ower discount
rate is appropriate, cf. Rule 142(a) (burden of proof is upon
respondent as to any new matter pleaded in the answer).

In sum we conclude and hold that the value of C&L Bailey’'s
adj usted net assets at decedent’s death was $2, 861, 903 (the
calcul ations are detailed in Appendix A). Enploying the adjusted
net asset valuation nethod that the parties agree is appropriate
in this case, and applying a 50-percent conbi ned val uation

di scount, we conclude and hold that the date-of-death val ue of
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decedent’s 50 shares of C&L Bail ey stock was $357, 738 (see

Appendi x B)

B. Valuation of OIlP Property

As previously discussed, the parties agree that the val ue of
the 50 shares of C&L Bail ey stock includable in decedent’s gross
estate pursuant to section 2044 and the value of the 50 shares of
C&L Bail ey stock that decedent owned outright are identical.
Consequently, we hold that the 50 shares of C&L Bail ey stock
i ncludabl e in decedent’s gross estate pursuant to section 2044
have a val ue of $357, 738.

C. Unreported Taxable G fts

The Prom ssory Note

In 1993, decedent transferred certain of his separate
property, including the Lake Catherine property, into the grantor
trust. On January 31, 1994, the Manesses executed a $148, 700
prom ssory note in favor of the grantor trust. A year later, on
January 31, 1995, after decedent had revoked the grantor trust,
decedent and Mel ba executed a warranty deed conveying the Lake
Cat herine property to the Manesses. On the sanme date, decedent
and Mel ba executed an assignnment of the prom ssory note to three
of decedent’s children.

Respondent contends that the assignnent of the prom ssory
note gave rise in 1995 to taxable gifts from decedent to three of

his children in the full amount of the prom ssory note (Iless
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$30, 000, reflecting three $10,000 annual exclusions). Petitioner
argues that the prom ssory note was decedent’s and Mel ba’ s joint
property and appears to contend that the assignnment should be
regarded as gifts from decedent and Mel ba equally.

Respondent asserts that the prom ssory note was
consideration to the grantor trust for its sale of the Lake
Cat herine property to the Manesses. Petitioner counters that
respondent’s assertion is bald speculation. Petitioner, however,
has of fered no other explanation for the prom ssory note’ s being
made payable to the grantor trust.!2 W believe that the
evidence in the record fairly supports an inference that the
prom ssory note was in fact consideration for the Lake Catherine
property, which had been decedent’s separate property before he
placed it in the grantor trust. Consequently, pursuant to the
antenupti al agreenent, Ml ba woul d have had no interest in either
the Lake Catherine property or the prom ssory note, either before
or after decedent’s revocation of the grantor trust.
Accordi ngly, we conclude, as respondent has determ ned, that in
assigning the promssory note to three of his children, decedent

made three unreported taxable gifts totaling the face anount of

2.On brief, petitioner makes various argunents predicated
on a supposition that the prom ssory note was nmade payable to
decedent and Melba jointly. Petitioner has offered neither the
prom ssory note nor any other evidence in support of this
supposition. The only evidence on this score is found in the
assi gnnent of the prom ssory note, which decedent and Mel ba
executed on Jan. 31, 1995, and which states that the prom ssory
note was “in favor of Lewwis A Bailey Famly Trust”.
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t he prom ssory note | ess $30,000 (to reflect three annual
excl usions).

Petitioner suggests vaguely that Ml ba m ght have acquired
an interest in the prom ssory note, presumably after decedent’s
revocation of the grantor trust (since the grantor trust
cont ai ned no provision whereby Mel ba m ght acquire any interest
in any trust property) but before the assignment of the note to
decedent’s three children. There is no evidence in the record,
however, to support this suggestion, which is underm ned by the
contenporariness of the transfers of the note out of the grantor
trust and to decedent’s three children, and by the antenupti al
agreenent between decedent and Mel ba, which states decedent’s
desire that his children should receive his separate property
“unaffected by the marriage of the parties hereto”.

Petitioner also suggests that Melba’s joining in on the
execution of the warranty deed conveying the Lake Catherine
property to the Manesses and on the assignnent of the note to
three of decedent’s children shows that she had an interest in
the Lake Catherine property and the prom ssory note. W are
unper suaded by petitioner’s argunent. W believe it nore |ikely
that, pursuant to the terns of the antenuptial agreenent, Ml ba

signed these | egal docunents as a nere formality, w thout thereby

13 Petitioner does not contend that the conditions of the
gift-splitting provisions of sec. 2513 have been net here.
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acquiring any interest in either the Lake Catherine property or
the prom ssory note.
Accordi ngly, we sustain respondent’s determ nation on this
i ssue.

O her Taxable Gfts

In the notice of deficiency, respondent determ ned, w thout
expl anation, that decedent made unreported taxable gifts of
$20, 000 and $10,000 in 1989 and 1993, respectively. On brief,
respondent contends, with only slightly nore specificity, that
this determnation is predicated on certain of decedent’s gifts
of C&L Bailey stock to Roger, Frances, and Lillian.

Petitioner concedes that decedent nmade gifts of C&L Bail ey
stock to Roger, Frances, and Lillian but contends they each
received no nore than two shares of C&L Bailey stock in any given
year. The parties have stipulated that from 1989 through 1993,
C&L Bailey redeened 100 of its shares for $5,000 per share.
Therefore, petitioner concludes, each share of stock that
decedent gave away had a val ue of $5,000, so that his total
annual gift to each donee was $10, 000-—-an anount equal to the
annual exclusion. Thus, petitioner concludes, decedent’s gifts
of C&L Bailey stock properly were not reported as taxable gifts.

Al t hough petitioner’s assunption of a $5,000 value for the

stock shares in question seens questionable, respondent does not
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appear to dispute it.! Respondent disputes petitioner’s
prem se, however, as to the nunber of C&L Bail ey shares decedent
gave to his relatives. Respondent argues essentially that
because decedent’s stock holdings in C& Bailey decreased from
150 shares to 50 shares between 1985 and 1993, he nust have nade
gifts of two shares per year to at least five of his descendants
for each of these 9 years.!® Leaving aside respondent’s
unsati sfactory math, which | eaves 10 shares of stock unaccounted
for, and |l eaving aside the fact that respondent’s argunment bears
no discernible relationship to his determination in the notice of
deficiency, we note that even these many all eged two-shares-at-a-

time gifts of stock shares over 9 years would result in no

4 To the contrary, in his opening brief, respondent appears
to enbrace the assumed $5, 000- per-share value. Respondent first
refers to the parties’ stipulations that decedent gave Roger,
Lillian, and Frances two shares each of C&L Bailey stock, and
that C&L Bail ey redeened these shares at $5,000 per share. On
the basis of these stipulations, respondent then asserts—

m st akenl y—that petitioner has conceded the $30,000 increase in
taxable gifts as determned in the notice of deficiency. From
this m staken assertion, we infer that respondent reckons the
$30, 000 adjustnent in the notice of deficiency as based on
decedent’s gifts of six shares of stock at a val ue of $5,000
each.

15 Viewed charitably, there is sone tension between
respondent’s argunent and the follow ng stipulation of the
parties:

3. Between the inception of C & L Bailey, Inc. and
1993, the Decedent gave certain shares of C & L Bail ey,
Inc. stock to his descendants, including gifts of two
shares of C & L Bailey, Inc. stock to his son, Roger
Bail ey, two shares of C & L Bailey, Inc. stock to his
daughter-in-law, Lillian Bailey, and two shares of C &
L Bailey, Inc. stock to his daughter, Jeanette Foster.
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taxable gifts if we accept the $5,000 per-share val ue that
respondent does not appear to dispute. Mreover, we are
uni npressed with respondent’s suggestion that the decrease in
decedent’ s stockhol di ngs can be expl ained only by supposing that
decedent gave the shares away. |In light of the previously noted
stipulation that C&L Bailey redeenmed 100 shares of its stock from
1985 to 1993, it seens nore plausible that C& Bailey sinply
redeenmed sone of decedent’s shares.

After due consideration of the [imted evidence in the
record, and bearing heavily agai nst respondent, who has failed to
show any neani ngful basis for his determnation in the notice of
deficiency, we conclude and hold that respondent erred in
determ ning that decedent had unreported taxable gifts of C&L
Bail ey stock in 1989 and 1993. 16

D. Admnistrative Expenses

Petitioner clains $47,522 of adm nistrative expenses that
were not clainmed on the estate tax return. Respondent has

conceded all these clained adm nistrative expenses except for

1 At trial, petitioner sought to raise new issues as to
whet her decedent’s 1993 gift tax return erroneously reported a
$28, 147 taxable gift to Frances Jeanette Foster and as to whet her
decedent’s 1989 gift tax return overstated anmounts of gifts to
Roger and Lillian Bailey. W decline to consider these
intrinsically factual issues raised for the first tinme at trial,
since they were not properly pleaded and resulted in surprise and
prejudice to respondent. See Estate of Mandels v. Conm ssioner,
64 T.C. 61, 73 (1975); see also Rules 34(b)(4), 41(b). In any
event, the evidence in the record does not credibly establish
petitioner’s entitlenent to the relief sought.
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$10, 500 of cl ai ned expenses, consisting of: (1) $7,500 fees for
| egal services of Dan McCraw, a Hot Springs, Arkansas, attorney,
and (2) $3,000 fees for legal services of George Plastiras, a
Littl e Rock, Arkansas, attorney.!” On the basis of all the
evi dence, we conclude that petitioner has adequately established
that these disputed anmounts were necessarily or reasonably
incurred in the admnistration of the estate. Accordingly, we
hol d that the clained $47,522 of postreturn adm nistrative
expenses is deductible fromthe value of the gross estate
pursuant to section 2053(a).

To reflect the foregoing and the parties’ concessions,

Deci sion will be

entered under Rul e 155.

7 Included in the $47,522 of postreturn adm nistrative
expenses that petitioner has clainmed is $4,899.19 of fees paid to
Joy G bson (G bson), a California attorney who handl ed the
California probate of decedent’s one-half ownership interest in
parcel 2. Respondent concedes that “the expense of bringing the
probate case to clear up title” should be deductible fromthe
gross estate. Respondent does not dispute that the fees paid to
G bson were reasonably incurred for this purpose, but contends,
wi t hout expl anation, that the deductible amount is only
$4,846.49. The parties have stipulated that the estate paid
G bson $4,899.19. W deemrespondent to have conceded that
$4,899.19 is deductible fromthe gross estate.
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APPENDI X A

Net Asset Value of C&L Bail ey

Est at e Tax

Ret ur n Petitioner Respondent Hol di ng
Asset s
Ar kansas Mot el 1$2, 400, 730 $2, 380, 000 $2, 380, 000 $2, 380, 000
California Mtel 1, 388, 000 819, 000 1, 388, 000 1, 388, 000
O her assets 430,198 2. — 3202, 252 202, 252
Total assets $4, 218,928 $3, 199, 000 $3, 970, 252 $3, 970, 252
Liabilities
Loans from st ockhol ders 4. — 145, 000 - - - -
OGher liabilities 4. — 1,108, 349 1,108, 349 1,108, 349
Total liabilities $1, 253, 266 $1, 253, 349 $1, 108, 349 $1, 108, 349
Net assets $2, 965, 662 $1, 945, 651 $2, 861,903 $2, 861, 903

! The estate tax return includes a $20,730 addition to the value of the
Arkansas notel described only as “Godbehere Appraisal.” The record is
silent as to what this anmount represents. Neither party has included such
a separate anount in their calculations, and we ignore it in our holding.

2 On brief, petitioner omts fromher net asset value cal cul ations al
assets other than the notels. Because petitioner has not otherw se
di sputed the existence or anobunts of other assets as reported on the estate
tax return, we assune that the om ssion was inadvertent and deem petitioner
to have conceded the values of other assets in the | esser anounts
determ ned by respondent.

3 Respondent’s $202, 252 of other assets consists of $104, 816 cash,
$29, 697 accounts receivable, $42,574 nortgage and real estate |oans, and
$25, 165 other current assets. Al these amobunts are as reflected on C&L
Bail ey’s Dec. 31, 1995, bal ance sheet. Respondent has excl uded $19, 000
franchi se fees deposits and $16, 316 | oans to stockhol ders as shown on the
corporat e bal ance sheets.

4The estate tax return provides no detail as to the types of
liabilities included in the net asset val ue cal cul ati on.
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APPENDI X B

Cal cul ati on of Value of Decedent’s 50 Shares C&L Bail ey Stock

Est ate Tax

Return Petitioner Respondent Hol di ng
Value of C&L Bailey’s $2, 965, 662 $1, 945,651 $2, 861, 903 $2, 861, 903
adj usted net assets
25% owner shi p percent age $741, 416 $486, 413 $715, 476 $715, 476
Conbi ned val uati on di scount
rate (percent) 50 160 41. 952 50
Anmount of di scount $370, 708 $291, 848 $300, 157 $357, 738
Di scount ed val ue of 50 shares $370, 708 $194, 565 $415, 319 $357, 738

L'As indicated in note 10 of the opinion,
claimed mnority di scount
as being additive rather than nultiplicative.

treats the 40-percent
m nority di scount

on brief petitioner erroneously
and 20-percent agreed-upon



